ANNOTATED CANADA-FIRST NATION 

EDUCATION JURISDICTION AGREEMENT

Please note:  This document is a rolling draft.  Please check the FNESC website to determine whether a newer version of this document is available for downloading (www.fnesc.ca)

	
	Clause 
	Explanation 
	References or Links to other Agreements, Plans or Act 
	Negotiable

	
	WHEREAS:
	The statements in the preamble are not legally binding.  The preamble allows the Parties to provide background and context to the Agreement and make statements relating to their understanding or position relating to the Agreement. It may also assist in the interpretation of the Agreement should questions or disputes arise.

The preamble contains statements relating to the following:
	 
	 

	
	The negotiation of this Agreement is guided by the principles established in the tripartite “Memorandum of Understanding with Respect to First Nations Authority and Jurisdiction over Education” of July 24, 2003, signed by Canada, British Columbia and the First Nations Education Steering Committee on behalf of its members;
	· the history of the negotiations; 


	 
	No

	
	Canada, the Province of British Columbia and the First Nations Education Steering Committee signed the Education Jurisdiction Framework Agreement dated July 5, 2006 (setting out their responsibilities in supporting the exercise of Jurisdiction over Education by Participating First Nations);
	
	 
	No

	
	Canada recognizes that the inherent right of self-government is an existing aboriginal right within the meaning of section 35 of the Constitution Act, 1982;
	·  the position of the Parties related to the inherent right of self-government; 


	 
	No

	
	The Participating First Nation asserts that it has an inherent right to exercise jurisdiction over educational matters related to its Members;
	 
	 
	No

	
	The Participating First Nation asserts that education at all levels is a fundamental aspect of the inherent right of self-government;
	· the First Nation asserts that education from kindergarten to post-secondary is a fundamental aspect of the inherent right of self-government;
	 
	No

	
	Canada and the Participating First Nation acknowledge that they may have different legal views as to the existence, scope and content of an inherent right of self-government;
	·  the fact that the Parties may have differing legal views of the inherent right of self-government; 


	 
	No

	
	Canada and the Participating First Nation intend by this Agreement to reflect their understanding on how self-government over Education will be exercised by the Participating First Nation without taking any definitive positions with respect to how the inherent right of self-government over educational matters may ultimately be defined at law;
	·  the nature of the Agreement; 


	 
	No

	
	Canada and the Participating First Nation acknowledge that the Participating First Nation may choose to pursue the implementation of the inherent right of self-government, including educational matters, through other initiatives such as self-government and treaty negotiations, and that nothing in this Agreement is intended to limit the future implementation of the inherent right of self-government; and 
	· the fact that entering into this Agreement does not preclude broader self-government negotiations; and
	 
	No

	
	Canada and the Participating First Nation consider education to be a life-long learning process. 
	· the Parties’ view of education as a life-long learning process.
	 
	No

	
	NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:
	 
	 
	 

	
	PART I - DEFINITIONS
	The definitions part of the Agreement ensures that the Parties have a common understanding of this Agreement by providing greater clarity about the meaning of words and expressions used in the Agreement.  This part also assists in the interpretation of the Agreement should questions or disputes arise.
	 
	 

	1.1
	In this Agreement:
	 
	 
	No

	
	“Agreement” means this Education Jurisdiction Agreement and, unless otherwise provided in the Agreement, includes its appendices, schedules and attachments;
	 
	 
	No

	
	“Band List” means a “Band List” within the meaning of the term under the Indian Act;
	 
	 
	No

	
	“British Columbia First Nation Education Agreement” means the agreement signed by British Columbia and the First Nations Education Steering Committee on July 5, 2006.
	This is the agreement between BC and FNESC signed on July 5, 2006.  (It is Schedule A to the Education Framework Agreement.)
	 
	No

	
	“Business Day” means any day from Monday to Friday inclusive, except for any day that is a statutory holiday in the place of receipt of a notice or communication;
	 
	 
	No

	
	“Community Education Authority” means a legally constituted entity established by the Participating First Nation to operate its Education system;
	The Community Education Authority is the body that the Participating First Nation may establish under para. 3.1 of this Agreement.
	 
	No

	
	“Education” means education programs and services of a nature generally provided to Students enrolled in kindergarten to grade 12; 
	This definition establishes the scope of “Education” under this Agreement as kindergarten to grade 12. Canada has confirmed to FNESC that this includes both K-4 and K-5 (kindergarten for four and five year olds).  However, reciprocal funding from British Columbia will only be available for K-5 and up.
	 
	No

	
	“Education Co-Management Agreement” means the agreement entered into between the Participating First Nation and the First Nations Education Authority;
	This is the agreement between the Participating First Nation and the First Nations Education Authority, which, among other things, sets out the Authority’s terms of reference.
	 
	No

	
	“Education Jurisdiction Funding Agreement” means a funding agreement entered into between the Participating First Nation and Canada in accordance with this Agreement;
	It is anticipated that the Education Jurisdiction Funding Agreement would be negotiated and initialed prior to ratifying this Agreement.  The Education Jurisdiction Funding Agreement would then be signed after this Agreement had been ratified.
	 
	No

	
	“Effective Date” means the date specified in the federal Order-in-Council upon which this Agreement comes into effect;
	After this Agreement has been signed, the federal Cabinet will pass an Order in Council establishing the date the Agreement comes into effect. 
	 
	No

	
	“Federal Enabling Legislation” means the First Nations Jurisdiction over Education in British Columbia Act;
	This is a reference to the statute passed by the federal government on December 12, 2006 (the  “Federal Act”).
	 
	No

	
	“First Nation” means a Band within the meaning of the term under the Indian Act located in British Columbia;
	References to “First Nations” in this Agreement are to “Bands” recognized under the Indian Act that are located in British Columbia.
	 
	No

	
	“First Nation Council” means the “council of the band”, within the meaning of the term under the Indian Act, of the Participating First Nation;
	References to “First Nation Councils” in this Agreement are to “Band Councils” under the Indian Act.
	 
	No

	
	“First Nations Education Authority” means the legally constituted entity established by Federal Enabling Legislation;
	The “First Nations Education Authority” is the province-wide body established by the federal legislation in accordance with para. 4.1.
	Federal Act

2(1) “Authority” means the First Nations Education Authority established by section 11.
	No

	
	“First Nation Education Law” means a law passed by the Participating First Nation with respect to the operation of its Education system in accordance with this Agreement;
	This is the law to be passed by the Participating First Nation establishing its own education system.  A model for this law is being developed by FNESC.  Participating First Nations will be able to adapt the model law to their own circumstances or draft their own law.
	 
	No

	
	“First Nation Education Law Making Protocol” means a protocol adopted by the Participating First Nation in accordance with this Agreement;
	This protocol will determine the process by which the Participating First Nation passes its Education Laws.
	 
	No

	
	“First Nation Land” means a “reserve” within the meaning of the term under the Indian Act set apart for the Participating First Nation, and includes “first nation land” administered under the First Nations Land Management Act;
	“First Nation Land” means reserve land (as defined in the Indian Act) and includes land defined as “First Nation Land” under the First Nations Land Management Act.
	 
	No

	
	“Fiscal Year” means the period that begins on April 1 in one year and ends on March 31 in the following year;
	 
	 
	No

	
	“Indian” means a person who, pursuant to the Indian Act, is registered as an Indian or is entitled to be registered as an Indian;
	This is the same as the definition of “Indian” in the Indian Act.
	 
	No

	
	“Indian Family” means married persons living together or persons living together in a marriage-like relationship, with Indian or non-Indian children, where one of those persons is an Indian;
	This term is used in para. 2.3 alongside the term “Indian”.  It is intended to ensure that all the people living in a household with an “Indian” on First Nation Land are entitled to receive an education provided by the First Nation.
	
	

	
	“Jurisdiction” means the Participating First Nation’s law-making authority, as described in this Agreement;
	The term “Jurisdiction” means “law-making authority”.
	 
	No

	
	“Member” means a person whose name appears on a Band List or who is entitled to have his or her name appear on a Band List;
	This is the same as the definition of “Member” in the Indian Act.
	 
	No

	
	“Non-Member” means a person who is not a Member;
	The term “Non-Member” refers to both Indians who are not Members of the Participating First Nation and individuals who are not Indians.
	 
	No

	
	“Party” means a signatory to this Agreement;
	In this case, “Party” means the Participating First Nation signing this Agreement and Canada.
	 
	No

	
	“Schedule” means a schedule attached to this Agreement;
	An implementation plan is to be attached as Schedule A.
	 
	No

	
	“School Certification Process” means the process and requirements set out and used by the First Nations Education Authority to certify schools operated by Participating First Nations;
	The First Nations Schools Association has already developed a school certification process.  The First Nations Education Authority is expected to adopt that process.
	 
	No

	
	“Student” means a person attending a school or other Education program operated by the Participating First Nation; and 
	 This definition is intended to be broad enough to include students who are being home schooled or attending an alternate school or school program that is not housed in a traditional “school”.
	 
	No

	
	“Teacher Certification Process” means the process and requirements set out and used by the First Nations Education Authority to certify that a teacher has met the standards and competencies established by the First Nations Education Authority.
	The Teacher Certification Process will be developed by all Participating First Nations and adopted by the First Nations Education Authority.
	 
	No

	
	 
	 
	 
	 

	
	PART II - EXERCISE OF JURISDICTION
	 
	 
	 

	
	Scope of Education Jurisdiction
	Paras. 2.1 & 2.2 set out the scope of the law-making authority contained in this Agreement. 
	 
	 

	2.1
	The Parties recognize the Participating First Nation’s Jurisdiction over Education on First Nation Land as described in this Agreement.
	This provision states that Canada and the Participating First Nation recognize the First Nation’s law-making authority over education programs and services provided to students enrolled in K-12 on First Nation Land, as set out in this Agreement.
	First Nations Jurisdiction over Education in British Columbia Act (“Federal Act”) 

9.  (1) A participating First Nation has, to the extent provided by an individual agreement, the power 

(a) to enact laws respecting education on First Nation land; and 

(b) to delegate to the Authority its power to make laws under paragraph (a).  

Education Jurisdiction Framework Agreement 

2.1 The purposes of this Agreement are: 

a) to establish a process to enable the recognition of Jurisdiction by a Participating First Nation over Education on First Nation Land as set out in a Canada-First Nation Education Jurisdiction Agreement; 

b) to outline the responsibilities of each of the Parties to support the exercise of Jurisdiction by Participating First Nations over Education on First Nation Land. 

British Columbia First Nation Education Agreement 

1.1 British Columbia agrees to recognize the jurisdiction of Participating First Nations to make laws in respect of Education and services provided by a Participating First Nation or by a Community Education Authority established for that purpose, on First Nation Land, as set out in a Canada-First Nation Education Jurisdiction Agreement.
	No

	2.2
	For greater certainty, the Parties agree that: 

(a) the Participating First Nation’s Jurisdiction over Education will extend to 

1) Members, and

2) Non-Members who accede to the Jurisdiction and who choose to receive, or have their children receive, Education provided by the Participating First Nation on First Nation Land;

(b) a First Nation Law will not interfere with the ability of an individual to decide where to enroll, or of a parent to decide where to enroll their child, to receive Education; and

(c) the Participating First Nation’s Jurisdiction over Education includes the ability to establish enrolment criteria for schools operated by the Participating First Nation on First Nation Land.
	This provision further clarifies the scope of para. 2.1.  Canada and the Participating First Nation agree that the scope of the First Nation’s jurisdiction extends to:  

(1) Members of the First Nation; and  

(2) non-Members who agree to the law-making authority of the First Nation and who choose to receive or have their children receive K-12 education programs and services at a school or through an education program operated by the First Nation on First Nation Land. 

The concept of parental choice is confirmed.  This was included at BC’s request. 

This also clarifies that a First Nation may establish its own enrolment criteria. 
	British Columbia First Nation Education Agreement 

1.2 For greater certainty, the Parties acknowledge that a Participating First Nation's authority under paragraph 1.1 will extend to all students who attend a Participating First Nations School.
	No

	
	Access to Education Programs and Services
	Paras. 2.3 & 2.4 identify the education programs and services that the Participating First Nation will provide under this Agreement.
	 
	 

	2.3
	The Participating First Nation will:
	 
	 
	No

	(a)
	provide, either directly or indirectly, Education to Members, and to other Indians and Indian Families, who reside on First Nation Land, and
	This provision states that the Participating First Nation will provide K-12 education programs and services to:

(1) the Members of the First Nation;

(2) other Indians and members of Indian Families 

who live on First Nation Land.

The Participating First Nation can provide the service: 

(1) directly through its own school or other education program; or 

(2) indirectly by paying to have the student attend a school or other education program not operated by the First Nation (e.g. a public school or another First Nation school). 
	Implementation Plan - Participating First Nation


	No

	(b)
	provide Education to non-Indians ordinarily resident on First Nation Land, other than lands developed primarily for commercial purposes such as residential developments, if such non-Indians are enrolled to attend a school operated by the Participating First Nation on First Nation Land.
	This provision states that the Participating First Nation will provide education programs and services to non-Indians who are ordinarily resident on First Nation Land, if these non-Indians are enrolled to attend a school operated by the First Nation on First Nation Land.  This provision does not include non-Indians living on First Nation Land developed primarily for commercial purposes such as residential developments (e.g. land that has been leased under a formal lease or surrendered).  
	Implementation Plan - Participating First Nation
	No

	2.4
	Subject to receiving funding in accordance with the reciprocal tuition funding provisions of the British Columbia First Nation Education Agreement, the Participating First Nation will provide Education to:
	This provision is intended to cover all other students not covered by or specifically excluded under para. 2.3.

This provision links this Agreement with clause 2.2 of the British Columbia-First Nation Education Agreement.  This provision provides that subject to the Participating First Nation receiving reciprocal tuition from British Columbia, the First Nation will provide K-12 education programs and services to:

(1) Members who do not live on First Nation Land; 

(2) non-Members who do not live on First Nation Land; and

(3) non-Indians who live on First Nation Land that has been developed primarily for commercial purposes such as residential developments.
	British Columbia - First Nation Education Agreement 

2.2 British Columbia recognizes and accepts the obligation to pay tuition to the Community Education Authority of Participating First Nations in respect of Students not ordinarily resident on reserve lands and in respect of non-status Students ordinarily resident on First Nations lands developed primarily for commercial purposes such as residential developments who are enrolled to receive an education program from the Community Education Authority of a Participating First Nation and who would otherwise qualify for Education funded by the Province at a Provincial Public School.
	No

	a)
	Members who do not reside on First Nation Land
	
	Implementation Plan - Participating First Nation & British Columbia
	No

	b)
	Non-Members who do not reside on First Nation Land; and
	
	Implementation Plan - Participating First Nation & British Columbia
	No

	c)
	non-Indians who are ordinarily resident on a parcel of First Nation Land that has been developed primarily for commercial purposes such as a residential development.
	
	Implementation Plan - Participating First Nation & British Columbia
	No

	
	Non-Member Representation
	 
	 
	 

	2.5
	Non-Members who receive Education, or have their children receive Education, provided by the Participating First Nation on First Nation Land will be provided with mechanisms through which they may have input into any decision with respect to a program or service where that decision directly and significantly affects the rights of Students who receive Education or their parents.  
	Under this Agreement, the Participating First Nation’s law-making authority will be exercised over non-Members who receive education, or have their children receive education, provided by the First Nation on First Nation Land.  In such circumstances, the First Nation must provide non-Members with mechanisms to allow them to have input into decisions that will directly and significantly affect their rights as students or parents. This could be an advisory process or some other process that enables Non-Members to bring forward their questions and concerns.  See para. 2.14.
	Implementation Plan - Participating First Nation 
	No

	
	Education Standards
	 
	 
	 

	2.6
	The Participating First Nation will provide or make provision for Education so as to allow the transfer of Students without academic penalty to an equivalent grade in another school within the school system of the Province of British Columbia.
	This provision commits the Participating First Nation to provide education programs and services at a level that would allow for the transfer of students to another school within the provincial school system without academic penalty. This provision is a key element of this Agreement from Canada’s perspective. 

This provision is consistent with the current requirements in education program guidelines.
	Federal Act 

9(2) A participating First nation shall provide, or make provision for, education so as to allow students to transfer without academic penalty to an equivalent level in another school within the school system of British Columbia.  

Implementation Plan - Participating First Nation 
	No

	
	Legal Status and Capacity of Participating First Nation
	 
	 
	 

	2.7
	For any purpose related to this Agreement, the Participating First Nation has the capacity, rights, powers, and privileges of a natural person and, without restricting the generality of the foregoing, may: 
	These provisions are generally designed to remove any uncertainty related to the nature of an Indian Act Band as a legal entity, and provide the Participating First Nation with the capacity, rights, powers, etc. of a natural person.  These provisions will allow the First Nation to exercise its duties and obligations set out in this Agreement.
	Education Jurisdiction Framework Agreement 

3.3 Federal Enabling Legislation will: 

b) establish Participating First Nations as having the capacity, rights, powers and privileges of a natural person for the purposes of exercising the duties, powers and functions set out in Canada-First Nations Education Jurisdiction Agreements.
	No

	a)
	enter into contracts or agreements;
	
	 
	No

	b)
	acquire, hold or dispose of any property or an interest in property;
	
	 
	No

	c)
	sue or be sued;
	
	 
	No

	d)
	raise, spend, invest or borrow money, and secure or guarantee the repayment of money borrowed; 
	
	 
	No

	e)
	apply to form corporations or other legal entities in accordance with federal or provincial laws; and
	
	 
	No

	f)
	do such other things as are ancillary to the exercise of its rights, powers, and privileges under this Agreement.
	
	 
	No

	2.8
	The capacity, rights, powers and privileges of the Participating First Nation to deal with matters in relation to Education referred to in paragraph 2.7 will be exercised by the First Nation Council in accordance with:
	The First Nation Council must exercise the Participating First Nation’s rights and powers, etc. to deal with education in accordance with:  

(1) the First Nation’s Education Law Making Protocol; (2) this Agreement: and (3) the First Nation’s Education Laws.
	Implementation Plan - Participating First Nation 
	No

	a)
	the First Nation Education Law Making Protocol;
	 
	 
	No

	b)
	this Agreement, and
	 
	 
	No

	c)
	its First Nation Education Laws.
	 
	 
	No

	2.9
	The Participating First Nation will act through the First Nation Council in exercising its capacity, rights, powers, and privileges and in carrying out its duties, functions and obligations related to the subject matter of Education.
	This provision states that the First Nation Council (i.e. Chief and Council) is the body that will exercise the rights and powers of the Participating First Nation in relation to education under this Agreement.  

The First Nation Council will have the ultimate authority and responsibility for education.  This authority and responsibility remains with the First Nation Council even with the establishment of a Community Education Authority or any other delegation of authority the First Nation Council may enter into. 
	Implementation Plan - Participating First Nation 
	No

	2.10
	The First Nation Council has the authority to make laws as set out in this Agreement.
	This provision confirms the First Nation Council may make laws in accordance with the other provisions of this Agreement.
	 
	No

	
	First Nation Education Law Making Protocol
	 
	 
	 

	2.11
	The Jurisdiction contemplated by this Agreement will be exercised by the First Nation Council following adoption of a First Nation Education Law Making Protocol, which will provide for the following matters:
	Prior to enacting an Education Law, the Participating First Nation will be required to develop an Education Law Making Protocol, which will address some of the same issues that would be generally be addressed in a constitution. However, this protocol will only apply to the making of Education Laws. 

The Law Making Protocol will provide for the following:
	Education Jurisdiction Framework Agreement 

3.7 FNESC will work with Interested First Nations to develop templates for a First Nation Education Law, an Education Co-Management Agreement, a First Nation Education Law Making Protocol, roles and responsibilities for Community Education Authorities, a community consultation and information process and an Interested First Nation ratification process.  

Implementation Plan - First Nation Council
	No

	a)
	procedures for the passage and amendment of First Nation Education Laws;
	- the process the First Nation Council will follow to pass and amend (i.e. make changes to) its Education Laws
	 
	No

	b)
	challenging the validity of First Nation Education Laws;
	- the process for challenging the validity of First Nation Education Laws 
	 
	No

	c)
	the amendment of the First Nation Education Law - Making Protocol;
	- the process for amending the Law Making Protocol itself
	 
	No

	d)
	conflict of interest rules; and
	- conflict of interest rules (these rules should address conflict of interest for both elected and non-elected officials)
	 
	No

	e)
	other matters, as determined by the Participating First Nation.
	- other matters (as the First Nation Education Law Making Protocol is an internal document, the Participating First Nation may include other matters, if it chooses to).
	 
	Yes

(however, FNESC suggests leaving this as is)

	2.12
	The First Nation Education Law Making Protocol, as approved in accordance with Part X - Ratification, comes into force on the Effective Date.
	This provision provides that the Members of the Participating First Nation must ratify the First Nation Education Law Making Protocol before it comes into force.  It is expected that the ratification of both the First Nation Education Law Making Protocol and this Agreement will take place on the same day.  The First Nation Education Law Making Protocol will come into force on the Effective Date of this Agreement. 
	 
	No

	
	Education Law Making Powers
	 
	 
	 

	2.13
	The Participating First Nation may, through its First Nation Council, and in accordance with the First Nation Education Law Making Protocol, make and administer laws, applicable on First Nations Land in relation to Education provided by the Participating First Nation. 
	This provision states that the Participating First Nation has the authority to pass and administer laws in relation to education (K-12) provided by the Participating First Nation on First Nation Land in accordance with the First Nation’s Education Law Making Protocol. This authority will be exercised by the First Nation Council. This means Chief and Council will have the authority to pass and administer the First Nation’s Education Laws.
	Federal Act   

9 (1)  A participating First Nation has, to the extent provided by an individual agreement, the power (a) to enact laws respecting education on First Nation Land.  

Implementation Plan - Participating First Nation & First Nation Council
	No

	2.14
	A First Nation Education Law must include mechanisms through which Non-Members, who receive Education or have their children receive Education provided by the Participating First Nation, will have input into the decisions contemplated in paragraph 2.5.
	This provision ensures that when the First Nation passes an Education Law, the law will include mechanisms for Non-Members to have input into decisions as set out in para. 2.5.
	 
	No

	2.15
	The Jurisdiction described in paragraph 2.13 includes the power to make laws and to do other things as may be necessarily incidental to the exercise of that Jurisdiction. 
	The law-making power described in this Agreement includes the ability to make laws and do other things that are necessary to make the exercise of the law-making over education workable.  This type of provision is included to ensure that the Participating First Nation is not prevented from exercising jurisdiction because some “incidental” detail has not been included.
	 
	No

	
	Delegation
	 
	 
	 

	2.16
	The Participating First Nation may delegate its Jurisdiction, or part thereof, to the First Nations Education Authority in a manner consistent with this Agreement and its First Nation Law Making Protocol. 
	This provision enables the Participating First Nation to delegate, its law-making authority to the First Nations Education Authority as set out in this Agreement and the First Nation’s Education Law Making Protocol.  It is, however, unlikely that the First Nations Education Authority will take on responsibilities, other than those assigned to it under this Agreement, for the first few years of its existence.
	Federal Act  

9.  A participating First Nation has, to the extent provided by an individual agreement, the power… 

(b) to delegate to the Authority its power to make laws under paragraph (a).  

Implementation Plan - Participating First Nation
	No

	2.17
	The Participating First Nation may delegate its duties and functions under this Agreement, other than its law making powers, to a legal entity in British Columbia if the delegation and the exercise of the delegated duties and functions is in accordance with this Agreement and the First Nation Education Law Making Protocol.
	This provision provides that the Participating First Nation may delegate its duties and functions under this Agreement to a legal entity in British Columbia as long as the delegation and exercise of delegated duties and functions are done in a manner set out in this Agreement and the First Nation’s Education Law Making Protocol.  The Participating First Nation's ability to delegate under this paragraph does not include the ability to delegate law-making authority to entities such as a Community Education Authority.  
	Implementation Plan - Participating First Nation
	No

	2.18
	Any delegation under paragraphs 2.16 or paragraph 2.17 will require the written consent of the delegate.
	This provision ensures that a delegation under para. 2.16 or 2.17 cannot occur unless the body to which the power or duty is delegated agrees to accept it.
	 
	No

	2.19
	The Participating First Nation may enter into agreements to receive authorities with respect to Education by delegation.
	This provision provides that the Participating First Nation may be delegated authorities with respect to education from other entities.  This provision allows the Participating First Nation to accept a delegation from another Participating First Nation and to agree to administer its education system.
	Implementation Plan - Participating First Nation
	No

	
	 
	 
	 
	 

	
	PART III - COMMUNITY EDUCATION AUTHORITY
	 
	 
	 

	3.1
	Without limiting the generality of paragraph 2.13, the Participating First Nation may make laws establishing a Community Education Authority to operate, administer and manage the Education system for the Participating First Nation and setting out the powers, duties, composition and membership of the Community Education Authority.
	Without limiting para. 2.13 (which refers to the Participating First Nation’s general law-making powers), the First Nation may make laws establishing a Community Education Authority to operate, administer and manage its education system.  The First Nation’s Education Laws can set out the powers, duties, composition and membership of the Community Education Authority.  

The Participating First Nation is not, however, required to establish a Community Education Authority.  The Participating First Nation can choose to pass laws under which the First Nation Council manages the education system itself.
	Federal Act  

22 (1) A participating First Nation may, on its own or jointly with other participating First Nations, establish a Community Education Authority to operate, administer and manage the education system of the participating First Nation on First Nation land in accordance with an individual agreement.  

Education Jurisdiction Framework Agreement 

3.3 (d): Enable Participating First Nations to establish Community Education Authorities in accordance with Canada-First Nation Education Jurisdiction Agreements. 

Implementation Plan - Participating First Nation
	Yes

	3.2
	Nothing in paragraph 3.1 precludes the Participating First Nation from establishing a Community Education Authority jointly with one or more other First Nations that have appointed directors to the First Nations Education Authority.
	This provision provides the flexibility for two or more Participating First Nations to jointly establish a single Community Education Authority.  
	Federal Act  

22 (1) A participating First Nation may, on its own or jointly with other participating First Nations, establish a Community Education Authority to operate, administer and manage the education system of the participating First Nation on First Nation land in accordance with an individual agreement.
	Yes

	3.3
	Subject to paragraph 2.17, nothing in this Agreement precludes a Community Education Authority from exercising powers and duties delegated from other First Nations that have appointed directors to the First Nations Education Authority.
	With the exception of the Participating First Nation’s law-making powers (as noted in para. 2.17), a Community Education Authority is able to exercise powers and duties delegated to it from other Participating First Nations.  This provision provides flexibility to Participating First Nations to delegate certain duties or functions to a Community Education Authority established by another Participating First Nation.  
	
	Yes

	3.4
	Where the Participating First Nation establishes a Community Education Authority under paragraph 3.1, the Community Education Authority will have the capacity, rights, powers, and privileges of a natural person conferred on it by the First Nation Education Law and will perform the duties and be subject to the liabilities imposed on it by the First Nation Education Law.
	This provision allows the Participating First Nation to establish a Community Education Authority as a distinct legal entity.  This provision enables the Community Education Authority to carry out, without legal uncertainty, any duties and obligations assigned to it by the First Nation under the First Nation’s Education Law.  
	Federal Act  

22 (2) A community Education Authority has the powers, rights, privileges and benefits conferred on it by a participating First Nation and shall perform the duties - and be subject to the liabilities - imposed on it by a First Nations law in accordance with an individual agreement. 
	No, if a Community Education Authority is established

	3.5
	A Community Education Authority established under paragraph 3.1 exercises its duties and functions as an agent of the Participating First Nation.
	This provision ensures that a Community Education Authority exercises its duties and functions on behalf of the Participating First Nation by whom it was established.
	
	No, if a Community Education Authority is established

	
	PART IV – FIRST NATIONS EDUCATION AUTHORITY
	 
	 
	 

	4.1
	The First Nations Education Authority is an entity constituted by Federal Enabling Legislation managed by a board of directors and having all necessary powers and capacity to properly perform its functions under this Agreement.
	The First Nations Education Authority is created by the Federal Act.  The Authority is managed by a board of directors and is given all the necessary powers and capacity to carry out its functions under this Agreement.
	Education Jurisdiction Framework Agreement  

3.3(c) establish the First Nations Education Authority and set out its powers, duties, functions and composition.  

Federal Act  

11(1) There is hereby established in British Columbia the First Nations Education Authority, to be managed by a board of directors that consists of a minimum of six directors, including a President and a Vice-President.
	No

	4.2
	On the Effective Date, the Participating First Nation will appoint two directors to sit on the board of directors of the First Nations Education Authority for an initial term of up to two years, and thereafter for terms of appointment to be established by the board of directors.
	This provision states that on the date this agreement comes into effect, the Participating First Nation must appoint two directors to the First Nations Education Authority board of directors.  The initial term of office for directors will be two years.  The length of subsequent terms will be determined by the board of directors.  
	Federal Act  

13(1) Each participating First Nation has the right to appoint two directors to the board of directors, at least one of whom shall be a member of the participating First Nation.  A director holds office for an initial term of two years and may be reappointed for a second or subsequent term, for a term of appointment to be established by the board.  

Implementation Plan - Participating First Nation
	No

	4.3
	One of the directors appointed by the Participating First Nation to the board of directors under paragraph 4.2 will be a Member.
	This provision states that one of the two directors appointed by the Participating First Nation must be a member of the First Nation. 
	Federal Act
13(1) Each participating First Nation has the right to appoint two directors to the board of directors, at least one of whom shall be a member of the participating First Nation.  
	No

	4.4
	Subject to paragraph 4.6, the responsibilities of the First Nations Education Authority are to:
	This provision outlines the specific responsibilities of the First Nations Education Authority.  Paras. 4.4 (a), (b), (c), (e) and (f) are mandatory responsibilities.  Paras. 4.4 (d) and (g) are additional responsibilities that the First Nations Education Authority may take at the request of or with the agreement of the Participating First Nation.  Given the costs of establishing teacher and school certification processes and standards for curriculum and exams (for core courses), it was determined that these matters should be addressed on a collective basis.
	Federal Act 

18. The purpose of the Authority is to assist participating First Nations in developing the capacity to provide education on First Nation land and to provide for any other matters related to education that may be agreed to by the Authority and a participating First Nation in accordance with an individual agreement.  

Education Jurisdiction Framework Agreement 

3.3 (c) Establish the First Nations Education Authority and set out its powers, duties, functions and composition.
	No

	a)
	assist the Participating First Nation in developing the capacity to provide Education;
	This provision requires the First Nations Education Authority to work with the Participating First Nation to enhance the Participating First Nation’s capacity to provide education.  
	Implementation Plan - First Nations Education Authority
	No

	b)
	establish standards applicable to Education provided by the Participating First Nation for curriculum and examinations for courses necessary to meet graduation requirements;
	This provision requires the First Nations Education Authority to set standards for curriculum and examinations for those “core” courses delivered by the Participating First Nation or its Community Education Authority that are required for graduation.  (The five graduation program exams are: Language Arts 10, Science 10, Mathematics 10, a Social Studies 11/12, and a Language Arts 12.  A list of the required courses to graduate can be found on the BC Ministry of Education website at http://www.bced.gov.bc.ca/graduation/grad2004.htm).
	Federal Act  

19 (2)(a) Establish standards that are applicable to education provided by a participating First Nation on First Nations land for curriculum and examinations for courses necessary to meet graduation requirements.  

British Columbia First Nation Education Agreement 

3.1 British Columbia recognizes that Participating First Nations and, where applicable, the First Nations Education Authority, will have the Jurisdiction to issue a First Nations graduation certificate to: 

a) students of Participating First Nations Schools who have completed the graduation requirements established by the First Nations Education Authority; and 

b) students from Participating First Nations who have completed the graduation requirements at Provincial Public Schools if the student has achieved learning outcomes substantially comparable to those required for graduation by the First Nations Education Authority. 

4.1 British Columbia and FNESC will work together to develop and implement an equivalent to the English 12 graduation requirement together with a corresponding provincial examination.  British Columbia and FNESC agree that the content of this course will be based upon First Nations and other appropriate learning resources, and will address learning outcomes consistent with those required for English 12.  British Columbia and FNESC may further agree to develop, implement or recognize equivalent courses in other subject areas. 

Implementation Plan - First Nations Education Authority
	No

	c)
	provide a Teacher Certification Process for teachers, other than teachers teaching the language and culture of the Participating First Nation, who teach in the Education system operated by the Participating First Nation;
	This provision requires the First Nations Education Authority to establish a teacher certification process for teachers working in an Education system operated by the Participating First Nation or Community Education Authority.  This process will not apply to the certification of teachers teaching the language and culture of the Participating First Nation – their certification is left to the Participating First Nation (unless otherwise agreed – see next provision).  
	Federal Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

(b) Provide a teacher certification process for teachers providing education instruction in schools operated by a participating First Nation on First Nations land, other than teachers who teach only the language and culture of the participating First Nation.  

Implementation Plan – First Nations Education Authority
	No

	d)
	if requested by the Participating First Nation, provide a Teacher Certification Process for teachers who teach the language and culture of the Participating First Nation in the Education system operated by the Participating First Nation;
	This provision provides room for the Participating First Nation to choose to have the First Nations Education Authority establish a Teacher Certification Process for teachers teaching language and culture within its education system.  
	Federal Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

(c) provide, upon request by a participating First Nation, a teacher certification process for teachers who teach the language and culture of the participating First Nation in schools operated by the participating First Nation on First Nation land.  

Implementation Plan - First Nations Education Authority
	No

	e)
	provide for certification of schools operated by the Participating First Nation; 
	This provision requires the First Nations Education Authority to establish a school certification process for schools operated by the Participating First Nation or its Community Education Authority.  
	Federal Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

d) provide a process for certifying schools that are operated by a participating First Nation on First Nations land; 

Implementation Plan - First Nations Education Authority
	No

	f)
	consult with British Columbia regarding standards applicable to Education provided by the Participating First Nation for curriculum and examination for courses necessary to meet graduation requirements; and
	This provision requires the First Nations Education Authority to engage in consultations with British Columbia regarding the curriculum and examinations for courses required to meet graduation requirements. This would occur if the province were contemplating changes to the provincial curriculum for courses required to graduate.
	First Nation Jurisdiction over Education in British Columbia Act  

19(3) If the Authority establishes standards under paragraph (2)(a), the Authority shall consult with the competent authorities in British Columbia regarding those standards. 
British Columbia First Nation Education Agreement 

5.1 British Columbia agrees to consult the First Nations Education Authority, once it has become a Party to this Agreement, in any general consultations undertaken by the Ministry of Education regarding proposed changes to education policy, legislation or standards that materially affect programs offered by Participating First Nation or which could have a material affect on assessments, teacher certification, graduation requirements, curriculum and any other matters relating thereto. 

Implementation Plan - First Nations Education Authority
	No

	g)
	other matters as agreed by the First Nations Education Authority and the Participating First Nation.
	This provision allows the Participating First Nation and the First Nations Education Authority to negotiate other matters that the First Nations Education Authority could address on behalf of the Participating First Nation as set out and agreed upon in a Co-Management Agreement between the two parties.
	Federal Act 

19 (2) The Authority shall, as provided for by a co-management agreement, (e): perform any other duties that are consistent with the individual agreement and this Act. 
	No 

	4.5
	The power of the Participating First Nation under paragraph 2.13 to make laws in relation to:
	This provision states that the Participating First Nation may only exercise the following law-making powers after it signs an Education Co-Management Agreement with the First Nations Education Authority:

(1) curriculum and examination standards for core courses required to graduate; 

(2) teacher certification; and 

(3) school certification.

It may also only exercise these powers in a manner that is consistent with the Co-Management Agreement.
	Federal Act 

19 (1) In furthering its purpose, the Authority shall, if requested by a participating First Nation and in accordance with an individual agreement, enter into a co-management agreement in respect of education with that particular First Nation.
	No

	a)
	standards for curriculum and examinations for courses necessary to meet graduation requirements provided by the Participating First Nation on First Nation Land;
	
	 
	No

	b)
	certification of teachers, other than teachers teaching the language and culture of the Participating First Nation, who teach in the Education system operated by the Participating First Nation; and
	
	 
	No

	c)
	certification of schools operated by the Participating First Nation; 
	
	 
	No

	
	can only be exercised following the signing of an Education Co-management Agreement and in a manner consistent with that Agreement.
	
	 
	No

	4.6
	The Education Co-management Agreement entered into between the First Nations Education Authority and the Participating First Nation will provide for:
	This provision outlines the required elements of an Education Co-Management Agreement between the First Nations Education Authority and the Participating First Nation.  
	Implementation Plan - Participating First Nation & First Nations Education Authority
	No

	a)
	the establishment of standards for curriculum and examinations by the First Nations Education Authority applicable to the courses necessary to meet graduation requirements provided by the Participating First Nation on First Nation Land;
	The Co-Management Agreement will state that the role of the First Nations Education Authority will include setting the curriculum and examination standards for the courses necessary to meet graduation requirements that are delivered on First Nation Land by the Participating First Nation or its Community Education Authority.
	First Nation Jurisdiction over Education in British Columbia Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

(a) establish standards that are applicable to education provided by a participating First Nation on First Nation land for curriculum and examinations for courses necessary to meet graduation requirements; 
	No

	b)
	the certification of teachers, other than teachers who teach the language and culture of the Participating First Nation, teaching in the Education system operated by the Participating First Nation by the First Nations Education Authority; 
	The Co-Management Agreement will set out that the First Nations Education Authority will provide for teacher certification for teachers working within the Participating First Nation’s education system.  The exception is those teachers teaching language and culture of the Participating First Nation – these teachers may be certified by the Participating First Nation through other mechanisms or, at the request of the Participating First Nation, by the First Nations Education Authority. 
	First Nation Jurisdiction over Education in British Columbia Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

(b) provide a teacher certification process for teachers providing educational instruction in schools operated by a participating First Nation on First Nation land, other than teachers who teach the language and culture of the participating First Nation; 
	No

	c)
	the certification of schools operated by the Participating First Nation by the First Nations Education Authority; 
	The Co-Management Agreement will state that the First Nations Education Authority will certify schools operated by Participating First Nations or a Community Education Authority.
	First Nation Jurisdiction over Education in British Columbia Act  

19(2) The Authority shall, as provided for by a co-management agreement: 

(d)  provide a process for certifying schools that are operated by a participating First Nation on First Nation land
	No

	d)
	the incorporation by reference in the First Nation Education Law of the process, standards and requirements regarding the subject matters referred to in subparagraphs (a) through (c) that have been developed by the First Nations Education Authority; and
	This provision provides further clarification that the Participating First Nation’s Education Law must incorporate by reference the standards for curriculum and examinations, teacher certification, and school certification developed by the First Nations Education Authority.  The Co-Management Agreement would include this requirement.
	
	No

	e)
	other matters as agreed by the First Nations Education Authority and the Participating First Nation.
	This provision allows the Participating First Nation and the First Nations Education Authority to negotiate other functions that the First Nations Education Authority would carry out on behalf of the Participating First Nation.  These additional matters would be set out in the Participating First Nation’s Co-Management Agreement (e.g. bulk purchasing of books or computers). The First Nation Education Authority could also play a role as a decision-maker in a challenge to the validity of a First Nation Education Law.
	Federal Act  

19(2) The Authority shall, as provided for by a co-management agreement: (e) perform any other duties that are consistent with the individual agreement and this Act.
	No

	
	PART V – REGISTRY, ENFORCEMENT AND ADJUDICATION
	 
	 
	 

	
	Registry of First Nation Education Laws
	 
	 
	 

	5.1
	The First Nation Council will:
	This provision provides mechanisms to ensure accountability of the First Nation Council to its Members and to the public by providing clear procedures for the notification and publication of the First Nation’s Education Laws.
	Implementation Plan - First Nation Council
	No

	a)
	maintain a public registry of First Nation Education Laws in the English language and, at the discretion of First Nation Council, in the First Nation language, the English version of which will be definitive; and  
	This provision states that the First Nation Council will maintain a public registry of the First Nation’s Education Laws to ensure that Members and Non-members have access to these laws.  A public registry of laws is an important tool, which provides individuals with the opportunity to see and have access to the laws that may affect them.
	Federal Act 

27 (2) A copy of a First Nations law purporting to be deposited in the public registry of First Nations laws referred to in an individual agreement is evidence of that law and its contents, unless the contrary is shown. 
	No

	b)
	provide Canada and British Columbia with copies of First Nation Education Laws as soon as practicable after they are enacted.
	This provision ensures that the First Nation Council will provide a copy of the First Nation’s Education Laws to Canada and British Columbia. 
	
	No

	
	Appeal and Review of Administrative Decisions
	 
	 
	 

	5.2
	The Participating First Nation will establish processes for appeal or review of administrative decisions taken by the First Nation Council or the Community Education Authority and if those processes provide for a right of appeal to a court, the Supreme Court of British Columbia will have jurisdiction to hear those appeals.
	This provision requires the Participating First Nation to establish a process for appeal or review of administrative decisions taken by the First Nation Council or the Community Education Authority. 

If the process for appeal or review allows for a right of appeal to a court, this provisions states that the Supreme Court of British Columbia will have jurisdiction.  The Supreme Court of British Columbia was specifically identified, rather than the Federal Court of Canada, to ensure that the court hearing these appeals has experience in the area of education related matters and to ensure consistent rules within British Columbia on matters relating to education.
	Implementation Plan - First Nation Council
	No

	5.3
	In addition to any right of appeal or review referred to in paragraph 5.2, the Supreme Court of British Columbia will have jurisdiction to hear applications for judicial review in relation to any exercise, refusal to exercise or purported exercise of a statutory power of decision by the First Nation Council, the Community Education Authority, or the First Nations Education Authority where they are exercising a statutory power of decision on behalf of the Participating First Nation.
	This provision identifies the Supreme Court of British Columbia as the court with jurisdiction to hear applications for judicial review relating to the exercise, refusal to exercise or purported exercise of a statutory power of decision by the First Nation Council, or any body exercising a statutory power on its behalf.  

A statutory power of decision includes any decision made by the First Nation Council, the Community Education Authority or the First Nations Education Authority that results from the Federal Act, this Agreement or a First Nation’s Education Law.  

Judicial review is the power of a court to review an official act of a government employee or agent for constitutionality or for the violation of basic principles of justice. The court generally has the power to strike down that law, to overturn the executive act, or order a public official to act in a certain manner if it believes the law or act to be unconstitutional or to be contrary to principles of natural justice and fairness.  
	 
	No

	5.4
	The Judicial Review Procedure Act (British Columbia) applies to an application for judicial review under paragraph 5.3 and, for the purpose of applying that Act, an "enactment" will mean a “First Nation Education Law."
	This provision makes it clear that the Judicial Review Procedure Act (BC) applies to judicial reviews under this Agreement. In order for that Act to apply, a “First Nation Education Law” will be treated as if it were an “enactment” under that Act.
	 
	No

	
	Other Matters 
	 
	 
	 

	5.5
	The First Nation Council may provide for the imposition of penalties, including fines, restitution, and imprisonment for the violation of First Nation Education Laws, within the limits set out for summary conviction offences in the Criminal Code.
	This provision allows for the First Nation Council to provide for the imposition of penalties, including fines, restitution and imprisonment for the violation of the First Nation’s Education Laws.  The penalties cannot exceed $2,000 or six months imprisonment (the limits for summary conviction set out in the Criminal Code). The First Nation Council is not required to include penalty provisions in its education law, but may do so if it wants to address issues such as responsibility for damage to school property.
	Implementation Plan - First Nation Council
	No

	5.6
	The First Nation Council may adopt federal or provincial laws in respect of matters within the Jurisdiction of the Participating First Nation set out in this Agreement.
	This provision makes it clear that the First Nation Council may adopt federal or provincial laws in respect of matters within the First Nation’s Jurisdiction.
	Implementation Plan - First Nation Council
	No

	
	Enforcement of First Nation Education Laws 
	 
	 
	 

	5.7
	First Nation Education Laws made in accordance with paragraph 2.13 may provide for the appointment of enforcement officials to enforce First Nation Education Laws and establish powers of enforcement comparable to those provided by federal or provincial laws for officers enforcing similar laws. 
	The First Nation Council may, but is not required to, appoint enforcement officials to enforce its Education Laws.
	Implementation Plan - First Nation Council
	No

	5.8
	First Nation Jurisdiction does not include:
	This provision sets specific limits on the law-making powers of the First Nation Council.  

These limitations and obligations in this paragraph and the following one are meant to ensure that the First Nation’s Education Laws dealing with enforcement officials and their powers are similar to those under provincial and federal laws in this area.
	 
	No

	a)
	the authority to establish a police force; or 
	
	 
	No

	b)
	the power to authorize the carriage or use of firearms by enforcement officials.
	
	 
	No

	5.9
	If the First Nation Council appoints officials to enforce its First Nation Education Laws, that First Nation Council will:
	This provision sets out specific obligations of the First Nation Council where it appoints officials to enforce its Education Laws.
	Implementation Plan - First Nation Council
	No

	a)
	ensure that any enforcement officials are appropriately trained to carry out their duties having regard to training requirements for other enforcement officers carrying out similar duties in British Columbia; and
	
	 
	No

	b)
	establish procedures for responding to complaints against enforcement officials.
	
	 
	No

	5.10
	Notwithstanding the general rule of priority set out in paragraph 6.2, federal or provincial law prevails to the extent of a conflict with a First Nation Education Law with respect to matters set out in paragraph 5.7.
	This provision sets out an exception to para. 6.2 and allows for federal or provincial laws to prevail over the First Nation’s Education Laws in relation to the appointment of enforcement officials to enforce the First Nation’s Education Laws and the establishment of enforcement officials’ powers.  

Administration of justice matters, such as the enforcement of laws may have impacts beyond individual communities, particularly under this Agreement, where the scope of law-making authority may extend to Non-Members.   Therefore, primary law-making authority remains with the federal or provincial government and their laws would prevail in the event of a conflict with the First Nation’s Education Law.   
	 
	No

	
	Adjudication of First Nation Education Laws
	 
	 
	 

	5.11
	The Provincial Court of British Columbia has jurisdiction with respect to violations of First Nation Education Laws. 
	This provision specifically identifies the Provincial Court of British Columbia as having jurisdiction with respect to violations of the First Nation’s Education Laws.  The Provincial Court of British Columbia was specifically identified, rather than the Federal Court of Canada, to ensure that the courts hearing these matters have experience in the area of education.  The Provincial Court would have much more experience in this area than the Federal Court of Canada.  Identifying the Provincial Court also ensures that there is some consistency in Court decisions within British Columbia on matters relating to education, since the same Court will hear matters stemming from both on-reserve and off-reserve education systems.

If the First Nation were to establish its own court at some point in the future, Canada and the First Nation could amend this Agreement to make provision for that court to deal with enforcing the First Nation’s Education Laws.
	 
	No

	5.12
	The summary conviction procedures of Part xxvii of the Criminal Code apply to prosecutions of offences under First Nation Education Laws. 
	This provision identifies the summary conviction procedures of the Criminal Code as the procedures that will apply to the prosecution of offences under the First Nation’s Education Laws.  
	 
	No

	5.13
	The Supreme Court of British Columbia has jurisdiction to hear legal disputes arising between individuals under a First Nation Education Law. 
	This provision specifically identifies the Supreme Court of British Columbia as having jurisdiction with respect to legal disputes between individuals under a First Nation’s Education Law. This would not generally come into play until any processes set out under the Education Law had been exhausted.
	 
	No

	5.14
	For the purpose of prosecuting offences, the Participating First Nation may:
	This provision identifies the options available for Participating First Nation when prosecuting offences in the court system.  
	
	No

	a)
	retain its own prosecutor;
	
	Implementation Plan - Participating First Nation
	No

	b)
	enter into an agreement with Canada to arrange for a federal agent to prosecute these offences; or
	
	 
	No

	c)
	enter into an agreement with Canada and British Columbia to arrange for a provincial prosecutor. 
	
	 
	No

	
	 
	 
	 
	 

	
	PART VI – APPLICATION OF LAW
	 
	 
	 

	
	Relationship of Laws
	 
	 
	 

	6.1
	Federal laws will continue to apply concurrently with First Nation Education Laws made pursuant to this Agreement.
	This provision makes it clear that federal laws, which now apply, will continue to apply alongside the First Nation’s Education Laws, made under this Agreement.  
	 
	No

	6.2
	In the event of a conflict between a First Nation Education Law under paragraph 2.13 and a federal or provincial Law, the First Nation Education Law prevails on First Nation Lands to the extent of a conflict.
	This provision ensures that the First Nation’s Education Laws prevail on First Nation Land over any federal or provincial laws if there is a conflict or inconsistency between the First Nation’s laws and a federal or provincial law. 
	 
	No

	6.3
	Notwithstanding the general rule of priority set out in paragraph 6.2, federal law will prevail over a First Nation Education Law to the extent of a conflict involving a provision of the First Nation Education Law that has a double aspect, or an incidental impact, on any area of federal legislative jurisdiction for which the Participating First Nation does not have law-making authority under this Agreement.
	This provision sets out an exception to para. 6.2 and allows for federal laws to prevail over the First Nation’s Education Laws that have a double aspect or incidental impact on any area of federal jurisdiction for which the Participating First Nations does not have law-making authority over under this Agreement.  

This provision is included because the First Nation’s Education Laws may address certain issues that are not directly related to education.  For example, para. 2.15 recognizes that First Nation Councils may be required to make laws and do other things that may be incidental to the exercise of education jurisdiction.  This allows the First Nation Council to do what is necessary in order to ensure the practical operation of its education system.  This provision makes it clear that when the Participating First Nation make laws in these areas, federal laws prevail over those parts of the First Nation’s Education Laws that are not specifically within the First Nation’s jurisdiction.
	 
	No

	6.4
	Notwithstanding the general rule of priority set out in paragraph 6.2, in the event of a conflict between a federal law in relation to peace, order and good government and other matters of overriding national importance and a First Nation Education Law, the federal law will prevail to the extent of the conflict.
	This provision sets out another exception to para. 6.2 and allows for federal laws in relation to peace order and good government and other matters of overriding national importance in the event of a conflict to prevail over the First Nation’s Education Laws.  

Matters of “overriding national importance” would likely refer to situations where it is not merely desirable to have uniform or national standards, but it is critical to do so.  Laws of overriding national importance would likely include laws in relation to:

· criminal law, 

· human rights, and 

· the protection of the health and safety of all Canadians.  
	 
	No

	6.5
	For greater certainty, the power described in paragraph 2.13 does not include the power to make laws in relation to criminal law, labour relations and working conditions that would fall under federal jurisdiction, and protection of health and safety of Canadians.
	This provision confirms that the law-making powers of the First Nation Council do not include the power to make laws in relation to criminal law, labour relations and working conditions that would fall under federal jurisdiction, and protection of health and safety of Canadians.  
	 
	No

	6.6
	First Nation Education Laws do not apply to Canada.
	This provision makes it clear that the First Nation’s Education Laws do not apply to Canada.
	 
	No

	6.7
	Any First Nation Education Law that is inconsistent with this Agreement will be of no force or effect to the extent of the inconsistency.
	This provision confirms that a First Nation’s Education Law that is inconsistent with this Agreement will be of no force or effect to the extent of the inconsistency. It essentially means that a First Nation’s Education Law cannot go beyond the parameters of what is contemplated in this Agreement. This is a standard clause found in self-government agreements.  
	 
	No

	6.8
	This Agreement prevails to the extent of an inconsistency with the First Nation Education Law Making Protocol.
	This provision confirms that this Agreement prevails over the First Nation Education Law Making Protocol in the event of any inconsistency.  This is a standard clause found in self-government agreements. 
	 
	No

	
	Application of Federal Laws
	 
	 
	 

	6.9
	This Agreement prevails to the extent of any conflict with a federal law.
	This provision ensures that the provisions of this Agreement will prevail over any federal law if there is a conflict between it and a federal law.  This prevents the federal government from passing a law that could undermine this Agreement. This is a standard clause found in self-government agreements. 
	Federal Act

3 (1) In the event of a conflict between an individual agreement and any Act of Parliament, including this Act, the individual agreement prevails to the extent of the conflict.
	No

	6.10
	The Federal Enabling Legislation prevails over other federal laws to the extent of any conflict.
	This provision ensures that the Federal Act will prevail over any other federal law in the event of a conflict.  This is a standard clause found in self-government agreements.
	Federal Act

3 (2) In the event of a conflict between this Act and any other Act of Parliament, this Act prevails to the extent of the conflict.
	No

	
	Charter of Rights and Freedoms
	 
	 
	 

	6.11
	The Canadian Charter of Rights and Freedoms applies to the Participating First Nation and any body exercising its Jurisdiction and authority over Education pursuant to this Agreement.
	This provision makes it clear that the Participating First Nation and any body exercising its Jurisdiction or authority over education under this Agreement, such as the First Nations Education Authority or Community Education Authority, is bound by the Canadian Charter of Rights and Freedoms.  This is a standard clause found in self-government agreements.
	 
	No

	
	Application of Canadian Human Rights Act
	 
	 
	 

	6.12
	Nothing in this Agreement limits the operation of the Canadian Human Rights Act.
	This provision makes it clear that nothing in this Agreement limits the operation of the Canadian Human Rights Act.   Similar to the Charter, the Canadian Human Rights Act provides Canadians with basic rights - the right not to be hindered by discriminatory practices based on race, national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status, disability or conviction for an offence for which a pardon has been granted.
	 
	No

	
	Application of the Indian Act
	 
	 
	 

	6.13
	Sections 114 to 122 of the Indian Act will no longer apply to the Participating First Nation after it has passed a First Nation Education Law.
	This provision states that sections 114 to 122 of the Indian Act do not apply to the Participating First Nation or its members once it has passed its Education Law in accordance with this Agreement.  

Sections 114 to 122 of the Indian Act outline, in a very limited way, the Minister of Indian Affairs and Northern Development’s responsibilities with regard to education on-reserve.  Once the Participating First Nation assumes education jurisdiction and it brings its Education Law into force, these sections of the Indian Act cease to apply to the First Nation and its members.  Note that the Indian Act continues to apply even after the Effective Date of this Agreement, until the First Nation Council passes an Education Law.  Once the First Nation’s Education Law is in effect, it will replace the responsibilities held by the Minister.  
	Federal Act  

23. On the coming into force of a First Nation law, made after an order in council is made under section 5 in respect of a participating First Nation, sections 114 to 122 of the Indian Act cease to apply to the participating First Nation and its members.  

Education Jurisdiction Framework Agreement 

3.3 Federal Enabling Legislation will: 

e) provide that sections 114-122 of the Indian Act will no longer apply to a Participating First Nation after it has passed a First Nations Education Law.
	No

	
	 
	 
	 
	 

	
	PART VII – FINANCIAL ARRANGEMENTS
	This Agreement contemplates the development of three separate funding agreements:

1. a one-time ratification cost agreement (to fund the process for ratifying this Agreement) – see para. 10.6

2. a one-time transition activities funding agreement (to come into effect after the First Nation ratifies this Agreement) – see para. 7.1

3. an Education Jurisdiction Funding Agreement (1st one to come into effect after this Agreement comes into effect; then subsequent ones negotiated every five years) – see paras. 7.3 & 7.4
	 
	 

	
	Financial Transfer
	 
	 
	 

	7.1
	Prior to the signing of this Agreement, Canada will negotiate and attempt to reach agreement with the Participating First Nation to support one-time transition activities related to:
	This provisions states that prior to signing this Agreement, Canada and the Participating First Nation will begin negotiating and attempt to conclude a one-time funding agreement to support specific transition activities.  This agreement is intended to help the Participating First Nation begin exercising Jurisdiction on the Effective Date without delay.  These on-time transition activities relate to:
	Implementation Plan - Participating First Nation & Canada
	No

	a)
	development of First Nation Education Laws, based on the template laws developed by the First Nations Education Authority or other appropriate legislative models;
	· The development of the First Nation’s Education Laws.  A template for these laws is currently being developed by FNESC. The First Nation’s Education Laws will have to incorporate certain elements of the law (provisions related teacher certification, school certification and standards and examinations for courses required for graduation) developed by the First Nations Education Authority. However, the First Nation will have the flexibility to alter all other elements of the template as long as their Education Laws remain consistent with this Agreement and their Education Law Making Protocol. 
	Education Jurisdiction Framework Agreement 

3. 7 FNESC will work with Interested First Nations to develop templates for a First Nations Education Law, an Education Co-Management Agreement, a First Nation Education Law Making Protocol, roles and responsibilities for Community Education Authorities, a community consultation and information process and an interested First Nation ratification process.  
	No

	b)
	establishing a Community Education Authority;
	· The establishment of a Community Education Authority. Participating First Nations may choose to establish a Community Education Authority to operate, administer and manage their Education system.
	
	No

	c)
	systems transition; and
	· The transition of systems to better support the implementation of education jurisdiction.  This could include costs such as: 

· the transition from operating under a society to a Community Education Authority, and

· the development of processes that allow for the sharing of data between the Participating First Nation’s education system and British Columbia's education system.
	 
	No

	d)
	other matters agreed to by Canada and the Participating First Nation.
	
	 
	No

	7.2
	Canada will provide agreed upon one-time transition funding for the transition activities set out in paragraph 7.1 to the Participating First Nation as soon as practicable following ratification of this Agreement by the Participating First Nation.
	This provision states that the one-time transition funding will be provided to the Participating First Nation soon after the ratification of this Agreement to assist with the transition period up to the Effective Date (when this Agreement actually comes into effect) and beyond. 
	Implementation Plan - Canada
	No

	7.3
	Every five years, or other time periods as may be agreed to, the Parties will negotiate and attempt to reach agreement on an Education Jurisdiction Funding Agreement.
	The Parties agree to negotiate an Education Jurisdiction Funding Agreement every 5 years (or other time period as may be agreed to) to provide funding for K-12 education programs and services provided by the Participating First Nation and obligations set out in this Agreement.

The Education Jurisdiction Funding Agreement should be negotiated and initialed prior to ratifying this Agreement so that the First Nation knows whether it has the funding necessary to implement this Agreement.

Schedule C of the Education Jurisdiction Framework Agreement sets out the template for this funding agreement. 


	Education Jurisdiction Framework Agreement 

4.3 Upon ratification of a Canada-First Nations Education Jurisdiction Agreement by a Participating First Nation and Canada, Canada intends to commence negotiations and attempt to reach agreement on a funding agreement with the Participating First Nation in accordance with the provisions of the Canada-First Nations Education Jurisdiction Agreement.  For greater certainty, Canada intends that the template funding agreement set out in Schedule C will form the basis of the first education funding agreement contemplated by the Canada-First Nation Education Jurisdiction Agreement. 

Canada First Nation Education Jurisdiction Funding Agreement 

(set out as Schedule C to the Education Jurisdiction Framework Agreement)

Implementation Plan - Participating First Nation & Canada
	No

	7.4
	In negotiating an Education Jurisdiction Funding Agreement, the Parties will take into account the following:
	Canada and the Participating First Nation agree to take into account certain items when negotiating an Education Jurisdiction Funding Agreement.  These items include: funding related to both the delivery of Education programs and services and incremental costs relating to the assumption of jurisdiction.  In addition, the Parties agree to consider existing levels of funding (for First Nations schools and provincial public schools), prevailing government policies, efficiencies and effectiveness in the delivery of education programs and services and the desirability of reasonably stable, predictable and flexible funding.
	Implementation Plan - Participating First Nation & Canada
	No

	a)
	existing levels of federal and provincial Education funding provided to the Participating First Nation;
	
	 
	No

	b)
	other funding provided by Canada to First Nations schools or British Columbia to public schools or independent schools;
	This is the provision the First Nation can point to in support of a request for funding on a level that is comparable to provincial funding levels.  (The First Nation may also point to para. 2.6, which addresses the issue of transferability.)
	 
	No

	c)
	the funding formula for band operated schools, as amended from time to time;
	
	 
	No

	d)
	prevailing federal and provincial policies; 
	
	 
	No

	e)
	desirability of reasonably stable, predictable and flexible funding; 
	
	 
	No

	f)
	efficiency and effectiveness in providing agreed-upon Education programs and services;
	
	 
	No

	g)
	the cost of operating the Participating First Nation’s school;
	
	 
	No

	h)
	the governance costs associated with the operation of a Community Education Authority;
	
	 
	No

	i)
	participation of the Participating First Nation in the School Certification Process;
	
	 
	No

	j)
	adjustments to funding; and
	
	 
	No

	k)
	other matters agreed to by Canada and the Participating First Nation.
	
	 
	No

	7.5
	In negotiating the first Education Jurisdiction Funding Agreement which will come into effect on the Effective Date, the Parties will also take into account the following:
	This provision recognizes that there will be certain start-up costs associated with the implementation of this Agreement that need to be addressed in the first Education Jurisdiction Funding Agreement. These additional costs include costs associated with the start-up of the Community Education Authority and the development of information systems to support education jurisdiction.  Funding under this agreement is in addition to the one-time transition funding referred to in para. 7.1 of this Agreement.

This provision notes that the first Education Jurisdiction Funding Agreement will come into effect on the Effective Date.
	Implementation Plan - Participating First Nation & Canada
	No

	a)
	start up costs of operating a Community Education Authority; and
	
	 
	No

	b)
	the development of information systems.
	
	 
	No

	7.6
	In negotiating the Education Jurisdiction Funding Agreement, the Parties will set out procedures for:
	This provision set out the procedural elements of the Education Jurisdiction Funding Agreement that the Parties intend to negotiate.  These elements are already included in the template Education Jurisdiction Funding Agreement negotiated by Canada and the First Nations Education Steering Committee (attached as Schedule C to the Education Jurisdiction Framework Agreement).  

The elements of this agreement will be as follows:
	Education Jurisdiction Framework Agreement 

4.3 …  For greater certainty, Canada intends that the template funding agreement set out in Schedule C will form the basis of the first education funding agreement contemplated by the Canada-First Nation Education Jurisdiction Agreement.
Implementation Plan - Participating First Nation & Canada
	No

	a)
	the transfer of funds;
	- the process for transferring funds from Canada to the Participating First Nation  
	 
	No

	b)
	the funding and assumption of responsibility for the provision of additional Education programs and services during the term of the Education Jurisdiction Funding Agreement;
	- funding and responsibility for any additional education programs and services to be provided by the Participating First Nation (this could provide a process that would allow the First Nation to access funding for new programs)
	 
	No

	c)
	the collection and exchange of information, including statistical information, required for the administration of the Education Jurisdiction Funding Agreement;
	- collection and exchange of information (this is not intended to require the First Nation to provide more information than it now does, i.e. the nominal roll and audited financial statements)
	 
	No

	d)
	dispute resolution in relation to the Education Jurisdiction Funding Agreement;
	- a dispute resolution mechanism that is specific to the Education Jurisdiction Funding Agreement (as the arbitration process set out in this Agreement does not apply to funding issues)
	 
	No

	e)
	accountability requirements, including those respecting reporting and auditing;
	- accountability requirements, which will include providing audited financial statements and reporting related to the provision of education
	 
	No

	f)
	the process for negotiating subsequent Education Jurisdiction Funding Agreements; and
	
	 
	No

	g)
	other matters as agreed to by the Parties.
	 
	 
	No

	
	Appropriation
	 
	 
	 

	7.7
	The financial provisions of this Agreement applicable to Canada are subject to the appropriation of funds by the Parliament of Canada.
	The financial provisions set out in this Agreement that apply to Canada are subject to the appropriation of funds by the Parliament of Canada. This means any commitment by Canada to provide funding is subject to receiving the approval of Parliament. An “appropriation of funds” means the assignment of money by Parliament for a special purpose. This is a standard provision found in funding agreements that ensures that government funds are appropriately budgeted for, controlled and approved by Parliament. This is a mandatory requirement of section 40 of the federal Financial Administration Act.
	Education Jurisdiction Framework Agreement 

5.3 The financial provisions of this Agreement applicable to Canada are subject to the appropriation of funds by the Parliament of Canada.
	No

	7.8
	The exercise of the Participating First Nation’s Jurisdiction over Education does not create or imply any funding obligation for either Party.
	This provision makes it clear that the exercise of the Participating First Nation's jurisdiction over education, does not in itself, create or imply any funding obligation for either the Participating First Nation or Canada, except as specifically set out in this Agreement and the Education Jurisdiction Funding Agreement.  This a standard provision found in self-government agreements.
	 
	No

	
	 
	 
	 
	 

	
	PART VIII – IMPLEMENTATION
	 
	 
	 

	
	Implementation Plan
	 
	 
	 

	8.1
	The implementation plan for this Agreement will take effect on the Effective Date and has a term of 10 years.
	This provision sets out the effective date and the term of the Implementation Plan for this Agreement.  The effective date will be the same as the Effective Date of this Agreement.  The term of the Implementation Plan will be 10 years.
	
	No

	8.2
	The implementation plan for this Agreement will:
	This provision sets out the objective and elements of the Implementation Plan for this Agreement.  This objective and many of these elements are already set out in the template Implementation Plan negotiated by Canada and the First Nations Education Steering Committee (attached as Schedule D to the Education Jurisdiction Framework Agreement).
	Education Jurisdiction Framework Agreement 

4.2 Canada intends that the implementation plan to be attached to each Canada-First Nations Education Jurisdiction Agreement will be based on the template implementation plan set out in Schedule D.
	No

	a)
	identify the obligations in this Agreement, the activities to be undertaken to fulfill these obligations, the responsible party or parties, and the timeframe for completion of these activities;
	
	 
	 

	b)
	specify how the implementation plan may be amended;
	
	 
	No

	c)
	specify how the implementation plan may be renewed or extended; and
	
	 
	No

	d)
	address other matters agreed to by the Parties.
	
	 
	No

	8.3
	The implementation plan for this Agreement:
	This provision makes it clear that the Implementation Plan is a working document developed for the benefit of Canada and the Participating First Nation and is not intended to have any legal effect.  This allows the Implementation Plan to be more flexible.
	 
	No

	a)
	will be appended to this Agreement as Schedule A, but will not form part of this Agreement;
	
	 
	No

	b)
	is not to be used to interpret this Agreement;
	 
	 
	No

	c)
	does not create legal obligations; and
	
	 
	No

	d)
	does not alter any rights or obligations set out in this Agreement
	
	 
	No

	
	Senior Officials
	 
	 
	 

	8.4
	On the Effective Date, the Parties will each designate a senior official to monitor the implementation of this Agreement.
	This provision commits Canada and the Participating First Nation to designate a senior official to monitor the implementation of this Agreement.  This is a standard provision in self-government agreements that ensures the Parties have a means of communicating with regards to the implementation of the Agreement and to resolve matters that may arise with regard to the implementation of the Agreement.
	Implementation Plan - Participating First Nation & Canada
	No

	8.5
	The senior officials designated under paragraph 8.4 will:
	This provision sets out the roles and responsibilities of the senior officials designated by the Parties to monitor the implementation of this Agreement.
	Implementation Plan - Participating First Nation & Canada
	No

	a)
	discuss the implementation of this Agreement;
	
	 
	No

	b)
	carry out a review of the implementation plan of this Agreement; and 
	
	 
	No

	c)
	prior to the expiry of the implementation plan, advise the Parties on the further implementation of this Agreement, including a recommendation as to whether the implementation plan should be amended, renewed or extended.
	
	 
	No

	
	Implementation Working Committee
	 
	 
	 

	8.6
	If a regional or province-wide implementation working committee is established, the Participating First Nation may designate an individual to participate and represent them in that forum.
	This provision allows the Participating First Nation to designate a senior official to participate in any regional or province-wide implementation working committee that may be established in the future to address the implementation of these Agreements.
	Implementation Plan - Participating First Nation & Canada
	Yes

	
	 
	 
	 
	 

	
	PART IX – DISPUTE RESOLUTION
	This part sets out the dispute resolution mechanisms for addressing disputes arising out of or relating to this Agreement.  The dispute resolution mechanisms proceed from less formal, less expensive mechanisms to more formal, more expensive mechanisms with the intention that matters will be resolved in the quickest, most effective and least expensive manner.  One of the intentions of a dispute resolution mechanism is to set time frames for the various stages of dispute resolution in order to ensure that the process moves towards resolution in a timely fashion.
	
	 

	
	Informal Discussion
	 
	 
	 

	9.1
	In the event of a dispute between the Parties arising out of or relating to this Agreement, the Parties agree to meet, negotiate in good faith and attempt to resolve the dispute amicably.
	This provision provides for the Parties to resolve disputes informally.  It is the expectation of the Parties that the majority of disputes can be resolved at this stage through good faith negotiation.
	
	No

	
	Designation of Senior Official
	 
	 
	 

	9.2
	If a dispute arises under this Agreement which cannot be resolved by the persons directly involved within thirty (30) Business Days, either Party may invoke this dispute resolution procedure by giving written notice to the other Party designating a senior official with appropriate authority to be its representative in negotiations relating to the dispute.
	The designation of senior officials is the second stage of the dispute resolution mechanism.  If disputes cannot be resolved informally within 30 days of the dispute being identified, the dispute resolution procedure can be invoked through written notice to the other Party, identifying the senior official designated to be the representative in negotiations relating to the dispute.
	 
	No

	9.3
	Upon receipt of the notice referred to in paragraph 9.2, the other Party will, within five Business Days, designate a senior official with similar authority to be its representative.
	This provision ensures that written notice to invoke the dispute resolution mechanisms triggers the designation of a senior official by the other Party to the dispute within 5 days.
	 
	No

	9.4
	Within ten (10) Business Days of the designation of senior officials by both Parties the designated officials will enter into direct, good faith negotiations concerning the dispute.
	This provision requires the Parties to begin good faith negotiations within 10 days of both senior officials being designated.
	 
	No

	9.5
	If within thirty (30) Business Days after the first meeting between the senior officials, the Parties have failed to resolve the dispute or agreed to extend the time for senior officials to resolve the dispute, then the Parties agree to use a mediator, in accordance with paragraph 9.6, to assist in resolving the dispute.
	This provision gives the Parties 30 days to either resolve the dispute or decide they need more time.  If they have not resolved it or decided they need more time, they move to the next stage of the dispute resolution process – the use of mediation.
	 
	No

	
	Mediation
	 
	 
	 

	9.6
	Where a mediator is required to assist in resolving the dispute, the following rules will apply:
	This provision sets out the rules for situations where the Parties move to the mediation stage of the dispute resolution process. 
	 
	No

	a)
	the Parties will jointly select a mediator.  If the Parties are unable to agree upon the choice of a mediator, then a mediator will be chosen, upon application by the Parties, by the British Columbia Arbitration and Mediation Institute;
	This provision allows for the Parties to agree jointly on a mediator or, if they are unable to agree, to have a neutral mediator selected for them by the BC Arbitration & Mediation Institute.  
	 
	No

	b)
	the Parties agree to participate in good faith in the mediation process and to meet with the mediator as soon as possible; and
	This provision commits the Parties to participate in the mediation and begin mediation as soon as possible once a mediator is selected.
	 
	No

	c)
	each Party will bear the costs of its own participation and representation in the mediation and will pay equally all other costs of mediating the dispute, including the remuneration of the mediator. 
	This provision sets out the financial obligations of each Party to the dispute during the mediation stage.  Both Parties agree to bear their own costs of participating in the mediation process and agree to share equally all other costs of mediation, including the costs of the mediator.
	 
	No

	
	Arbitration
	 
	 
	 

	9.7
	If the Parties are unable to resolve the dispute within sixty (60) Business Days of the first meeting with the mediator or within such time as the Parties may agree in writing, the Parties may agree in writing to submit the dispute to arbitration, in accordance with paragraph 9.8. 
	This provision sets the timeframe for the mediation stage at 60 days, but allows for the Parties to agree to an extension in writing.  If the dispute cannot be resolved through mediation, the Parties may agree in writing to submit the dispute to arbitration.  Arbitration is optional and needs to be agreed to by both Parties to the dispute. 
	 
	No

	9.8
	Where the Parties agree to submit the dispute to arbitration, the following rules will apply:
	This provision sets out the rules the Parties agree to abide by at the arbitration stage.
	 
	No

	a)
	the dispute will be resolved by a single arbitrator if the Parties agree on one and, otherwise, by three arbitrators, one to be appointed by each Party and a third to be chosen by the first two named; 
	This provision allows the Parties to agree to a single arbitrator to resolve the dispute.  If they cannot, a panel of 3 arbitrators will be used.  One arbitrator will be appointed by each Party and a third chosen by the first two named arbitrators.
	 
	No

	b)
	the Parties may agree on the procedure to be followed in the arbitration.  If they cannot agree on this procedure within fifteen (15) Business Days of the appointment of an arbitrator or arbitrators, the procedure will be determined by the arbitrator or arbitrators; 
	This provision allows the Parties to decide on the arbitration procedure within 15 days of the appointment of arbitrator(s).  Otherwise, if the Parties cannot agree or have no preference, the arbitrator(s) will determine the procedure.  Arbitration procedure could include things such as determining whether written submissions or hearings will be used, cost sharing of the arbitration process, when an arbitration process concludes and whether an arbitration decision will be final and binding on the Parties.
	 
	No

	c)
	the arbitrator or arbitrators will issue a written decision within thirty (30) Business Days of the completion of the arbitration process and will provide copies of the written decision to each Party; and 
	This provision indicates that a written decision by the arbitrator(s) will be issued to the Parties within 30 days of the conclusion of the arbitration process.
	 
	No

	d)
	unless otherwise agreed or otherwise ordered in the arbitration decision, the Parties will share the costs of the arbitration equally. 
	This provision sets out the financial obligations of each Party to the dispute during the arbitration stage.  The Parties agree to share the costs of arbitration equally, unless otherwise agreed or otherwise ordered in the arbitration decision.  The Parties may address the issue of cost-sharing when setting out the arbitration procedure.
	 
	No

	
	Judicial Proceedings
	 
	 
	 

	9.9
	The Parties agree not to commence litigation in respect of a dispute under this Agreement until the completion of the mediation process in accordance with paragraph 9.6.
	This provision limits the Parties ability to commence litigation relating to a dispute under this Agreement until the completion of the mediation process.  Once the mediation stage has concluded, the Parties have the option of moving to arbitration or pursuing litigation with regard to the dispute.
	 
	No

	9.10
	In the event that the Parties have agreed to arbitration, no Party may commence litigation in respect of a dispute under this Agreement until receipt of the arbitration decision.
	This provision limits the Parties ability to commence litigation once the Parties have agreed to arbitration, until after the Parties have received the arbitration decision.
	 
	No

	9.11
	Where litigation in respect of a dispute under this Agreement is to be commenced by a Party, the Party will give twenty (20) Business Days written notice to the other Party of their intent to commence litigation, unless to do so would result in the loss of a right to commence litigation due to the expiration of a limitation period.
	This provision commits the Parties to provide 20 days’ written notice of their intent to commence litigation in relation to a dispute under this Agreement.  The one exception to providing notice is in the situation where the right to commence litigation would be lost due to the expiration of the limitation period.
	 
	No

	
	 
	 
	 
	 

	
	PART X – RATIFICATION
	This part sets out the ratification procedures for the Participating First Nation and Canada
	 
	 

	
	Participating First Nation
	 
	 
	 

	10.1
	Prior to the ratification vote being conducted in accordance with paragraph 10.2, the Participating First Nation will take reasonable steps to inform its Members of:
	This provision sets out the obligations of the Participating First Nation to take reasonable steps to provide its Members with the information relating to this Agreement and the Education Law Making Protocol and the process for ratification prior to the ratification vote by the community.
	Education Jurisdiction Framework Agreement 

3. 7 FNESC will work with Interested First Nations to develop templates for a First Nations Education Law, an Education Co-Management Agreement, a First Nation Education Law Making Protocol, roles and responsibilities for Community Education Authorities, a community consultation and information process and an interested First Nation ratification process.  

Implementation Plan - Participating First Nation 
	No

	a)
	their right to participate in the approval  process and the manner in which that right can be exercised; 
	This provision states that the Participating First Nation will take reasonable steps to inform its Members (living both on and off-reserve) of their right to participate in the approval process and inform them of how they can participate in the ratification vote.  In order to make this work, the First Nation will need to ensure it has a thorough voters list with addresses for all their members.
	 
	No

	b)
	the content of the First Nation Education Law Making Protocol; and
	The Participating First Nation has the responsibility to take reasonable steps to inform Members of the content of the First Nation Education Law Making Protocol.  The First Nation Education Law Making Protocol lays out procedures for passing, amending and challenging the First Nation’s Education Laws.
	 
	No

	c)
	the content of this Agreement.
	The Participating First Nation has the responsibility to take reasonable steps to inform Members of the content of this Agreement.
	 
	 

	10.2
	Ratification of this Agreement and the First Nation Education Law Making Protocol by the Participating First Nation requires:
	This provision sets out the requirements for ratifying this Agreement and the First Nation Education Law Making Protocol.  Both must be ratified before the Participating First Nation can exercise its jurisdiction over education.  The process for approving both documents should be carried out at the same time. 
	Implementation Plan - Participating First Nation & First Nation Council
	No

	a)
	the conduct of a vote, by way of secret ballot, on a day or days to be determined by resolution of the First Nation Council, indicating that at least fifty (50%) percent plus one (1) of Members, of an age determined by the Participating First Nation, who cast a ballot have voted in favour of entering into this Agreement, and have voted to adopt the First Nation Education Law Making Protocol.
	The ratification process requires that 50% plus one of those Members who cast a ballot vote in favour of both this Agreement and the First Nation Education Law Making Protocol. This is the minimum approval threshold.

The Participating First Nation must establish a minimum voting age for this process.

The Participating First Nation has the following options:

(a) leave threshold as described in the Agreement – fifty percent plus one of votes cast – no change required
(b) change the threshold to a higher percentage of votes cast – see para. 10.3 below

(c) change the threshold to a threshold that relates to a percentage of the number of eligible voters (rather than votes cast) – this would require an amendment to this Agreement.
	 
	Yes 

(the threshold for approving this Agreement can be raised – see options (b) and (c))

	b)
	that this Agreement and the First Nation Law Making Protocol be signed by an authorized representative of the Participating First Nation.
	Once the Members of the Participating First Nation have voted in favour of this Agreement and the First Nation Education Law Making Protocol, this Agreement and the Protocol need to be signed by an authorized representative of the Participating First Nation to indicate that they have been duly ratified.
	 
	No

	10.3
	The Participating First Nation may, by resolution of the First Nation Council, increase the minimum percentage required for approval otherwise required under paragraph 10.2 (a).
	This provision specifically allows the Participating First Nation to increase the ratification threshold above the minimum percentage threshold set out in para. 10.2(a).
	Implementation Plan - Participating First Nation & First Nation Council
	No

	
	Canada
	 
	 
	 

	10.4
	Ratification of this Agreement by Canada requires that:
	This provision sets out the ratification requirements for Canada.
	Implementation Plan - Canada
	No

	a)
	this Agreement be signed by a Minister, authorized by the Federal Cabinet; and
	Ratification requires that the Minister sign this Agreement after receiving authority from the federal Cabinet.  Prior to ratification, Canada will have to prepare a Memorandum to Cabinet to obtain approval to sign this Agreement.
	 
	No

	b)
	the Federal Cabinet pass an Order in Council adding the Participating First Nation to a Schedule of the Federal Enabling Legislation.
	The second requirement of Canada's ratification procedure is an Order in Council to add the Participating First Nation to the Schedule of the Federal Act.  Adding the name of the Participating First Nation to the Schedule indicates that the Participating First Nation has assumed jurisdiction under the Federal Act.  
	Federal Act 

5 (1) Once an individual agreement has been entered into, the Governor in Council may, by order, bring it into effect and add the name of the band that is party to it to the schedule.  

5 (2) An individual agreement is given the force of law by an order made under subsection (1).  
	No

	10.5
	Canada will undertake the process set out in paragraph 10.4 following the ratification by the Participating First Nation in accordance with paragraph 10.2.
	This provision confirms that Canada's ratification process will take place after the ratification of this Agreement and the First Nation Education Law Making Protocol by the Participating First Nation.
	 
	No

	
	Costs of Ratification
	 
	 
	 

	10.6
	Canada will provide the Participating First Nation a one-time payment to offset its costs of establishing and conducting a ratification process for community approval of this Agreement.
	This provision sets out that Canada will provide the Participating First Nation a one-time payment to offset the costs of establishing and conducting its ratification process.
	Implementation Plan - Canada
	No

	
	 
	 
	 
	 

	
	PART XI – GENERAL PROVISIONS
	 
	 
	 

	
	Nature of Agreement
	 
	 
	 

	11.1
	This Agreement is not a treaty or a land claims agreement within the meaning of sections 25 and 35 of the Constitution Act, 1982.  
	This provision clarifies the nature of this Agreement.  It is not a treaty or a land claims agreement referred to in sections 25 & 35 of the Constitution Act, 1982.  Rights under a treaty or land claims agreement have special protections under the Constitution Act, 1982.
	Education Jurisdiction Framework Agreement 

7.1 This Agreement is not a treaty or a land claims agreement within the meaning of section 25 and 35 of the Constitution Act, 1982.
	No

	11.2
	This Agreement does not, of its own force and effect, recognize, affirm or deny any aboriginal or treaty rights of the Participating First Nation, nor does it abrogate or derogate from the recognition and affirmation of the existing rights in section 35 of the Constitution Act, 1982.
	This provision makes it clear that this Agreement, on its own, does not recognize or affirm or deny any aboriginal or treaty rights of the Participating First Nation.  Nor does it abrogate or derogate from the recognition and affirmation of the existing rights under section 35 of the Constitution Act, 1982.  This provision ensures that by entering into this Agreement, the Participating First Nation does not give up any of its existing rights under section 35 of the Constitution Act, 1982. 
	Education Jurisdiction Framework Agreement 

7.2 This Agreement does not, of its own force and effect, recognize, affirm or deny any aboriginal or treaty rights of a Participating First Nation, nor does it abrogate or derogate from the recognition and affirmation of those rights in section 35 of the Constitution Act, 1982. 
	No

	11.3
	Nothing in this Agreement will be construed so as to affect in any manner the Constitution of Canada.
	
	Education Jurisdiction Framework Agreement 

7.3 Nothing in this Agreement will be construed so as to affect in any manner the Constitution of Canada.
	No

	11.4
	Nothing in this Agreement restricts the Participating First Nation from entering into other agreements with Canada or other parties with respect to any matter, including those matters covered in this Agreement.
	This provision makes it clear that by entering into this Agreement the Participating First Nation is not restricted from entering into other agreements with Canada or other parties (such as British Columbia) with respect to any matter, including matters covered in this Agreement.  For instance, the Participating First Nation under this Agreement can still negotiate and conclude a treaty, which includes jurisdiction over Education, with Canada and British Columbia under the BC treaty process.
	Education Jurisdiction Framework Agreement 

7.4 Nothing in this Agreement restricts Participating First Nations from entering into other agreements with Canada, British Columbia or other parties with respect to any matter, including those not covered in this Agreement.
	No

	
	Education Jurisdiction Agreement is Binding
	 
	 
	 

	11.5
	This Agreement is binding on the Parties from the Effective Date.
	This Agreement is not binding on the Parties until the Effective Date.  The Participating First Nation and Canada will determine the Effective Date after the ratification of the Agreement.  The Effective Date is the day the name of the Participating First Nation is added to the Schedule of the Federal Act by Order in Council.
	 
	No

	11.6
	This Agreement is binding on, and can be relied on by, all persons from the Effective Date.
	This provision clarifies that this Agreement is binding on third parties.
	Federal Act  

8. An individual agreement is binding on and may be relied on by all persons.
	No

	
	Access to Other Programs
	 
	 
	 

	11.7
	Members of Participating First Nations who are Canadian citizens or permanent residents of Canada continue to be entitled to all the rights and benefits of other Canadian citizens or permanent residents of Canada, applicable to them from time to time.
	This provision makes it clear that entering into this Agreement does not change the entitlement of Members of the Participating First Nations, who are Canadian citizens or permanent residents of Canada, to all the rights and benefits applicable to Canadian citizens or permanent residents of Canada.
	 
	No

	11.8
	Subject to paragraph 11.9, nothing in this Agreement will affect the ability of the Participating First Nation, or its Members, to participate in, or benefit from, programs established by Canada for Indians, Bands or aboriginal people, in accordance with criteria established for those programs from time to time.
	This provision makes it clear that entering into this Agreement does not change or affect the ability of the Participating First Nation or its Members to benefit from programs established by Canada for Indians, Bands or aboriginal people, in accordance with criteria established for those programs, except as stated in para. 11.9.
	 
	No

	11.9
	Members of the Participating First Nation will be eligible to participate in educational programs or services established by Canada or British Columbia and to receive services from Canada or British Columbia, in accordance with criteria established for those programs and services from time to time, to the extent that the Participating First Nation has not assumed responsibility for those educational programs and services under an Education Jurisdiction Funding Agreement or other funding agreement.
	This provision sets out an exception to para. 11.8.   Members of the Participating First Nation will be eligible to participate in educational programs or services established by Canada or British Columbia, in accordance with criteria established for those programs, except where the Participating First Nation has assumed responsibility for those educational programs and services under its Education Jurisdiction Funding Agreement or other funding agreement.


	 
	No

	
	Liability
	 
	 
	 

	11.10
	The Participating First Nation will from time to time and at all times be indemnified and saved harmless from and against claims, liabilities and demands arising directly or indirectly from the acts or omissions of Canada, its officers, employees and agents in the exercise of their powers, duties and functions with respect to this Agreement.
	This provision requires Canada to compensate the Participating First Nation for any loss suffered by the Participating First Nation as a result of the actions or omissions of Canada, or any body or person authorized to act on behalf of Canada, in the exercise of their powers, duties and functions under this Agreement.  The actions of Canada are beyond the control of the Participating First Nation. This provision ensures that the Participating First Nation is not held responsible for the actions or omissions of Canada with regard to education.
	Federal Act   

25. (1) A participating First Nation is not liable in respect of anything done or omitted to be done by Her Majesty, or any person or body authorized by Her Majesty to act, in the exercise of their powers, duties and functions in relation to education.     

25. (2) Her Majesty shall indemnify a participating First Nation for any loss suffered by the participating First Nation as a result of an act or omission described in subsection (1).
	No

	11.11
	Canada will from time to time and at all times be indemnified and saved harmless from and against claims, liabilities and demands arising directly or indirectly from the acts or omissions of the Participating First Nation, the Community Education Authority, and their officers, employees and agents in the exercise of their powers, duties and functions with respect to this Agreement.
	This provision requires the Participating First Nation to compensate Canada for any loss suffered by Canada as a result of the actions or omissions of the Participating First Nation, or any body or person authorized to act on its behalf - such as the Community Education Authority - in the exercise of their powers, duties and functions under this Agreement.  The actions of the Participating First Nation and other bodies acting on its behalf are beyond the control of Canada. This provision ensures that the federal minister of INAC is not held responsible for the actions or omissions of the Participating First Nation with regard to education.
	Federal Act  

25.  (3) Her Majesty is not liable in respect of anything done or omitted to be done by a participating First Nation, or any person or body authorized by the participating First Nation to act, in the exercise of their powers, duties and functions in relation to education.   

25.  (4) The participating First Nation shall indemnify Her Majesty for any loss suffered by Her Majesty as a result of an act or omission described in subsection (3).
	No

	
	Amendment
	 
	 
	 

	11.12
	This Agreement may be amended where consent in writing of each Party is obtained.  Canada’s consent to any amendment may require an Order in Council.  The Participating First Nation’s consent to any amendment will require a resolution of the First Nation Council.
	This provision confirms that the Parties to this Agreement are able to amend this Agreement where they both consent to the amendment in writing.  Specifically, the Participating First Nation's consent to any amendment will require a First Nation Council resolution.
	 
	No

	11.13
	An amendment to this Agreement takes effect on a date agreed to by the Parties to the amendment, but if no date is agreed to, on the date that the last Party required to consent to the amendment gives its consent.
	This provision clarifies the date on which an amendment to this Agreement takes effect if not specifically addressed by the Parties amending the Agreement.
	 
	No

	11.14
	If federal legislation is required to give effect to an amendment to this Agreement, Canada will take all reasonable steps to enact the legislation.
	This provision commits Canada to take reasonable steps to enact or amend legislation if it is required to give effect to an amendment to this Agreement.
	 
	No

	
	Access to Information and Protection of Privacy
	 
	 
	 

	11.15
	A Participating First Nation may enter into agreements with Canada in respect of any one or more of the collection, protection, retention, use, disclosure, and confidentiality of personal, general or other information necessary for the Participating First Nation to exercise its Jurisdiction under this Agreement consistent with applicable federal laws, including federal access to information and privacy legislation.
	This provision confirms that Participating First Nations can enter into agreements with Canada relating to information management necessary for the Participating First Nation to exercise jurisdiction under this Agreement as long as the agreements are consistent with federal laws, including federal access to information and privacy legislation. 
	Federal Act 

32. Subsection 13(3) of the Access to Information Act is amended by striking out the work "or" at the end of paragraph c, by adding the word "or" at the end of paragraph (d) and by adding the following after paragraph (d): (e) the council of a participating First Nation as defined in subsection 2(1) of the First Nations Jurisdiction over Education in British Columbia Act.  

33 (1). Paragraph 8(2) (f) of the Privacy Act is replaced by the following: (f) under an agreement or arrangement between the Government of Canada or an institution thereof and the government of a province, the council of the Westbank First Nation, the council of a participating First Nation - as defined in subsection 2 (1) of the First Nations Jurisdiction over Education In British Columbia Act, the government of a foreign state, an international organization of states or an international organization established by the government of states, or any institution of any such government or organization for the purposes of administering or enforcing any law or carrying out a lawful investigation; 

(2) Subsection 8(7) of the Act is amended by striking out the word "or" at the end of paragraph (c), by adding the word "or" at the end of the paragraph (d) and by adding the following after paragraph (d): (e) the council of a participating First nation as defined in subsection 2(1) of the First Nations Jurisdiction over Education in British Columbia Act.  

34. Subsection 19(1) of the Act is amended by striking out the word "or" at the end of paragraph (d), by adding the word "or" at the end of paragraph (e) and by adding the following after paragraph (e): (f) the council of a participating First Nation as defined in subsection 2(1) of the First Nations Jurisdiction over Education in British Columbia Act.  
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6.2 Subject to the Freedom of Information and Protection Privacy Act, R.S.B.C. 1996, c. 165, British Columbia, if requested to do so, may also provide outcomes reports directly to a Participating First Nations regarding the performance success of students attending Provincial Public Schools from that First Nation. 
	No

	11.16
	For the purposes of federal access to information and privacy legislation, information that any Participating First Nation provides to Canada in confidence is deemed to be information received or obtained in confidence from another government.
	This provision confirms that the Participating First Nation will be considered a government for the purposes of federal access to information and privacy legislation when providing information to Canada in confidence.  This will allow Canada to treat the information in a more confidential manner.
	
	No

	11.17
	Canada may provide information necessary for the exercise of the Jurisdiction under this Agreement to a Participating First Nation in confidence if that Participating First Nation has entered into an agreement with Canada under which the confidentiality of the information will be protected.
	This provision confirms that Canada may provide information necessary for the exercise of jurisdiction under this Agreement to the Participating First Nation in confidence as long as there is an agreement between the Participating First Nation and Canada under which the confidentiality of the information will be protected. 
	
	No

	11.18
	Notwithstanding any other provision of this Agreement:
	This provision makes it clear that the Parties are not obligated to disclose information protected by law.
	
	No

	a)
	Canada is not required to disclose any information that it is required to withhold under any federal law, including sections 37 to 39 of the Canada Evidence Act; 
	This provision makes it clear that Canada is not obligated to disclose information required to be withheld under federal law.
	
	No

	b)
	if federal legislation allows the disclosure of certain information only if specified conditions for disclosure are satisfied, Canada is not required to disclose that information unless those conditions are satisfied; and
	This provision makes it clear requirements with respect to the disclosure or release of information must be met before the information can be released.
	
	No

	c)
	the Parties are not required to disclose any information that may be withheld under privilege at law.
	This provision makes it clear that neither Party is required to disclose information that may be withheld under “privilege”.  This is a legal concept that allows lawyers and their clients to protect certain kinds of information, such as legal opinions prepared for the client regarding potential litigation.
	
	No

	
	International Legal Obligations
	 
	 
	 

	11.19
	The Participating First Nation agrees to exercise the powers set out in this Agreement in a manner consistent with the international obligations binding on Canada under international law, including those obligations that are in force before, on or after the Effective Date of this Agreement.
	This provision makes it clear that the Participating First Nation agrees to exercise its powers under this Agreement in a manner consistent with Canada’s international legal obligations.  This includes international legal obligations in force before, on or after the Effective Date of this Agreement. 
	 
	No

	
	Entire Agreement
	 
	 
	 

	11.20
	This Agreement is the entire agreement among the Parties in respect of the subject matter of this Agreement and, except as set out in this Agreement, there is no representation, warranty, collateral agreement, condition, right, or obligation affecting this Agreement.
	This provision makes it clear that this Agreement is the entire Agreement between Canada and the Participating First Nation in respect to education jurisdiction and that there are no related commitments affecting this Agreement, except as set out in this Agreement.
	 
	No

	
	No Implied Waiver
	 
	 
	 

	11.21
	A provision of this Agreement, or the performance by a Party of an obligation under this Agreement, may not be waived unless the waiver is in writing and signed by the Party or Parties giving the waiver.
	This provision requires that any waiver (i.e. letting the other Party “off the hook”) made in connection with this Agreement be set out in writing and signed by the Party giving the waiver. This ensures that the Parties are certain about their obligations and responsibilities under this Agreement and does not allow for an implied waiver of provisions or obligations under this Agreement. 
	 
	No

	11.22
	No written waiver of a provision of this Agreement, of performance by a Party of an obligation under this Agreement, or of default by a Party of an obligation under this Agreement, will be a waiver of any other provision, obligation, or subsequent default.
	This provision makes it clear that a waiver of one provision or obligation is not considered a waiver of another or subsequent one.
	 
	No

	
	Interpretation
	 
	 
	 

	11.23
	In this Agreement:
	This provision sets out rules for the interpretation of this Agreement.
	 
	No

	a)
	unless it is otherwise clear from the context, a reference to a "Part" or “paragraph”  means a Part or paragraph of this Agreement;
	
	 
	No

	b)
	headings and sub-headings are for convenience only, do not form a part of this Agreement and in no way define, limit, alter or enlarge the scope or meaning of any provision of this Agreement;
	
	 
	No

	c)
	unless otherwise provided, a reference to a statute includes every amendment to it, every regulation made under it and amendment made to such regulation, and any successor legislation; and
	
	 
	No

	d)
	unless it is otherwise clear from the context, the use of the singular includes the plural and the use of the plural includes the singular.
	
	 
	No

	
	Computation of Time
	 
	 
	 

	11.24
	Sections 26 to 28 of the Interpretation Act (Canada) apply to the computation of time for the purposes of this Agreement.
	These provisions of the Interpretation Act address the way in which time is calculated, such as dealing with holidays.
	 

	No

	
	Execution of Document
	 
	 
	 

	11.25
	Each Party will, at the request of and at no cost to the other Party, execute and deliver to the requesting Party any instrument or document or will do anything that may reasonably be required to carry out its obligations under this Agreement, or to complete any transaction contemplated by this Agreement.
	The Parties agree to sign other related documents that may reasonably be required to carry out any of their obligations under this Agreement or to complete any transaction contemplated by this Agreement.  The Party making the request will not be required to cover the other Party’s costs.  This provision is intended to allow the Parties to “tie up loose ends”. It is not intended to place new obligations on them.
	 
	No

	
	Severability
	 
	 
	 

	11.26
	Unless otherwise determined by a court of competent jurisdiction, if any provision contained in this Agreement is rendered invalid, illegal or unenforceable by a court of competent jurisdiction in any respect:
	This provision sets out what happens if a court determines that a provision in this Agreement is invalid, illegal or unenforceable.
	 
	No

	a)
	the Parties will make best efforts to remedy or amend the provision; and
	The Parties agree to make best efforts to remedy or amend the provision that is rendered invalid, illegal or unenforceable by a court.
	 
	No

	b)
	the validity, legality or enforceability of the remaining provisions will not in any way be considered by the Parties to be affected or impaired.
	The Parties agree that, unless otherwise determined by the court, the remaining provisions of the Agreement will not be considered affected or impaired.
	 
	No

	
	Notices And Communications
	 
	 
	 

	11.27
	Where in this Agreement any notice or other communication is required to be given or made by either Party, it will be in writing and will be effective if by hand, transmitted by facsimile transmission or sent by registered mail to the addresses set out below.  The address of either Party may be changed by notice in the manner set out in this paragraph.
	This provision sets out the means of communication for any notice or other communication as required to be given or made by either Party.  The communication will be in writing and delivered by hand, faxed or sent by registered mail to the address below.  
	 
	No

	
	CANADA:
	 
	 
	 

	
	Minister 
	
	
	 

	
	Indian Affairs and Northern Development 
	
	
	

	
	10 Wellington Street
	
	
	

	
	OTTAWA ONTARIO K1A 0H4
	
	
	

	
	Fax: (819) 953-4941
	
	
	

	
	PARTICIPATING FIRST NATION:
	 
	 
	 

	
	[to be inserted]
	
	
	

	
	Fax: (xxx) xxx-xxxx
	
	
	

	11.28
	A notice or communication will be considered to have been received:
	This provision sets out when a notice or communication will be considered to have been received by the Parties.
	 
	No

	a)
	if delivered by hand during business hours on a Business Day, upon receipt by a responsible representative of the receiver or, if not delivered during business hours, upon the commencement of business on the next Business Day;
	
	 
	No

	b)
	if sent by facsimile transmission during business hours on a Business Day, upon the sender receiving confirmation of the transmission or, if not transmitted during business hours, upon the commencement of business on the next Business Day; or
	
	 
	No

	c)
	if mailed by registered post in Canada, five (5) Business Days after posting, except that, in the case of a disruption or an impending or threatened disruption in postal services, every notice or communication will be delivered by hand or sent by facsimile transmission.
	
	 
	No
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